Telecommunications Management Associates, Inc.

TMA STANDARD TERMS AND CONDITIONS

SCOPE: THE FOLLOWING GENERAL TELECOMMUNICATIONS MANAGEMENT ASSOCIATES, INC. (TMA) TERMS AND CONDITIONS do not constitute a full text TMA Software License Agreement or a full text Maintenance Service Agreement:

1.
TMA shall not be liable for any delay in delivery when such delay arises out of causes beyond the control and without the fault or negligence of TMA.  Such causes may include, but are not limited to: Acts of God or the public enemy; acts of the Government in either its sovereign or contractual capacity; fires; floods; epidemics; quarantine restrictions; strikes; freight embargoes; unusually severe weather; differences with workmen; and accidents to machinery, and any other causes beyond the reasonable control of TMA.  The delivery date shall be deemed extended for a period of time equal to the time lost due to any delay excusable under this clause.


Delays in the delivery of Buyer furnished equipment; alterations by the Buyer to the software and hardware configuration after the program begins; failure of the Buyer to provide timely maintenance of its equipment; delays in the site preparation required to support the installation in accordance with the contract schedule, and other changes in the scope of the program, which may cause TMA to incur additonal expenses shall be deemed to provide the basis for a modification to both the delivery and price terms and conditions of any contract that may result from this proposal.

2. Acceptance shall be on the basis of successful installation of TMA software and hardware (if TMA provided) and conduct of a successful acceptance test. 

3. TMA SHALL NOT BE LIABLE FOR PUNITIVE, EXEMPLARY OR CONSEQUENTIAL DAMAGES (INCLUDING ANY LOSS OF PROFITS, USE, GOODWILL OR FOR OVERHEAD) WHETHER SUCH DAMAGES ARE IN CONTRACT OR IN TORT OR ANY OTHER THEORY. THIS LIMITATION SHALL NOT APPLY TO INJURIES TO PERSONS CAUSED BY DEFECTIVE OR NON CONFORMING PRODUCTS.

4. EQUIPMENT WARRANTY.  TMA warrants that the equipment described herein shall be free from defects in material and workmanship for a period of one (1) year from the date of Acceptance, provided equipment has not been (a) altered or repaired by anyone other than TMA or its representative (b) subject to misuse, negligence or accident or (c) operated beyond its design range, improperly tested or mishandled.  This warranty does not apply to equipment or software provided by the Buyer or defects in material or workmanship caused by Buyer supplied equipment.  TMA will repair or replace, at TMA's option, defective materials.  Upon notification of such defect by the Buyer, TMA shall, at its option (i) authorize the Buyer to return the defective equipment to TMA, FOB Destination, for repair or (ii) repair the equipment at the Buyer's facility.  TMA will bear return shipping costs for repaired/replacement materials to the point of origin.  If it is determined that the defect is not covered under warranty, the cost of repair and shipment shall be reimbursed on a time and materials basis.

5. SOFTWARE WARRANTY.  


(a)
Noninfringement Warranty.  TMA represents and warrants that during a one (1) year "Warranty Period" following installation, the Software Product, when properly used as contemplated herein, will not infringe or misappropriate any United States copyright, trademark, patent, or the trade secrets of any third persons; provided that (i) TMA is given prompt written notice of such claim; (ii) TMA is given the right to control and direct the investigation, preparation, defense or settlement of any claim; (iii) Buyer fully cooperates with TMA in the investigation, preparation, defense or settlement of any claim; (iv) Buyer has in all respects complied with the terms of the TMA License and Agreement, and (v) the alleged infringement was not caused by Buyer's alteration of the Software Product or use of it in combination with other software, equipment or technology not supplied by TMA.


Upon being notified of such a claim, TMA shall in its sole discretion (i) defend through litigation or obtain through negotiation the right of Buyer to continue using the Software Product; (ii) rework the Software Product so as to make it noninfringing while substantially preserving the original functionality, or (iii) replace the Software Product with software having substantially equivalent functionality.  If TMA determines that none of the foregoing alternatives provide an adequate remedy, TMA may terminate this License with respect to such infringing Software Product upon advance written notice to Buyer and, in discharge of its obligations, refund an equitable portion of License Fee actually paid by Buyer for the infringing product.  THESE ARE THE SOLE AND EXCLUSIVE REMEDIES AVAILABLE FOR BREACH OF THE WARRANTY PROVIDED IN THIS SUBSECTION.


(b)
Limited Warranty.  TMA represents and warrants during the Warranty Period only that it will use its "best reasonable efforts" to provide Software Products that operate substantially in accordance with its then current Documentation; provided, that (i) the applicable Software Product is installed, implemented and operated in accordance with all written instructions supplied by TMA; (ii) Buyer notifies TMA of such defect within ten (10) calendar days after the appearance thereof; (iii) Buyer has properly installed all Updates and paid all applicable License Fees and Annual Support Fees, and has installed all updates recommended by TMA with respect to any other equipment or software that materially affects the performance of the Software Products; (iv) Buyer has properly maintained all associated equipment, software and environmental conditions in accordance with applicable specifications and industry standards; (v) Buyer has not introduced other equipment or software creating an adverse impact on the Software Products; (vi) Buyer has paid all amounts due hereunder and is not in default of any provision of this Agreement, and (vii) Buyer has made no changes (nor permitted any changes to be made other than by or with the express approval of TMA) to the Software Product source code.  ANY UNAUTHORIZED CHANGES TO SOFTWARE PRODUCT SOURCE CODE WILL VOID THE WARRANTY PROVIDED UNDER THIS SUBSECTION.  If TMA is required to make an on-site visit to address problems covered by warranty, the associated out-of-pocket travel costs shall be paid by Buyer; provided, that notwithstanding any provision hereof to the contrary, Buyer shall pay all travel expenses and standard labor rates if it is later determined by TMA that the reported problem was not covered by warranty.


(c)
Warranty Disclaimer.  EXCEPT AS SPECIFICALLY PROVIDED IN THIS SECTION ("WARRANTIES") THE TMA HEREBY DISCLAIMS WITH RESPECT TO ALL SERVICES, SOFTWARE PRODUCTS, UPDATES OR OTHER "DELIVERABLES" PROVIDED HEREUNDER, ALL EXPRESS AND IMPLIED WARRANTIES, INCLUDING ANY IMPLIED WARRANTIES OF MERCHANTILITY TITLE OR FITNESS FOR A PARTICULAR PURPOSE.  BUYER REPRESENTS AND WARRANTS THAT NONE OF THE SOFTWARE PRODUCTS, UPDATES OR OTHER DELIVERABLES PROVIDED HEREUNDER CONSTITUTE "CONSUMER PRODUCTS" WITHIN THE MEANING OF THE MAGNUSON-MOSS WARRANTY ACT AND THAT IF ANY WARRANTY IS NEVERTHELESS IMPOSED UNDER THAT ACT IT SHALL BE LIMITED TO A PERIOD OF THIRTY (30) DAYS FROM THE DATE OF DELIVERY.  SOME STATES DO NOT ALLOW LIMITATIONS ON HOW LONG AN IMPLIED WARRANTY LASTS, SO THE ABOVE LIMITATION MAY NOT APPLY TO BUYER.

6. PROPRIETARY INFORMATION AND CONFIDENTIAL INFORMATION

SYMBOL 183 \f "Symbol" \s 10 \h
TMA retains for itself all proprietary rights in and to all designs, engineering details, and other data pertaining to the subject equipment. All such designs, engineering details and data deemed by TMA to be proprietary and described as such to the Buyer in the course of performance under the resulting contract shall be so marked.  The Buyer agrees to abide by the terms of such markings.

SYMBOL 183 \f "Symbol" \s 10 \h
TMA grants Buyer the non-exclusive right to use the delivered software on the specific equipment described herein.  No title to or ownership of the software or any of its parts is transferred to Buyer.  Buyer's right to use shall at all times be subject to the terms and conditions contained in the TMA software license agreement.

SYMBOL 183 \f "Symbol" \s 10 \h
Buyer agrees not to modify, transfer or disclose to any person the delivered software products without prior written consent from TMA. Any unauthorized modifications shall nullify all warranties on software provided by TMA. Software products provided in machine readable form may be copied in sufficient number for use by the Buyer with the system, for back-up purposes only. Buyer agrees to place a label on the outside of each back-up disk showing the TMA program name and any other information which may appear on the original copy.

SYMBOL 183 \f "Symbol" \s 10 \h
Buyer agrees to take reasonable steps to protect TMA's software from theft or use contrary to the terms stated herein.  Buyer agrees to return all software to TMA within five (5) days after termination of this Agreement for breach of its terms.
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