End-User Software License Agreement


 


This End-User License Agreement (the “Agreement’’) is entered as of June 12, 2001 by and between SSB Technologies (“Company’’), a Delaware corporation, with its principal place of business at 645 Harrison Street, Suite 204, San Francisco, California 94107 and (“Customer’’), defined as Department of Defense, as specified in BPA N00104-01-A-Q468.


This license takes precedence over any related standard shrinkwrap or “click-thru” agreements.


1.	DEFINITIONS


1.1	“Authorized Number” means the number of licenses that you properly paid for and that Company has authorized.


1.2	“Software" means the software products set forth in Exhibit A in object code form, including: (i) related end user documentation provided by Company; and (ii) modifications, derivative works, corrections, or updates furnished by Company at its discretion. 


“Authorized Persons” means Customer’s employees or Customer’s designated consultants or independent contractors. 


1.4	“Customer” means all of the Department of Defense (DOD).  For purposes of this agreement, DOD is defined as: all DOD Components and their employees, including Reserve Component (Guard and Reserve) and the U.S. Coast Guard; other Government employees assigned to and working with DOD; non-appropriated funds instrumentalities such as NAFI employees; Intelligence Community (IC) covered organizations to include all DOD Intel System member organizations and employees, but not the CIA nor other IC employees unless they are assigned to and working with DOD organizations; DOD Contractors authorized in accordance with the FAR; and authorized Foreign Military Sales (FMS).





2.	LICENSE GRANT


2.1	Subject to the terms of this Agreement, Company grants Customer a non-exclusive, non-sublicenseable, non-transferable license (“License”) to use the Software for Customer's internal business purposes, only in accordance with the applicable user documentation provided by Company, provided that Customer shall allow (1) only the Authorized Persons to use the Software and (2) no more than the Authorized Number of Authorized Persons to use the Software concurrently.   Customer has no right to receive, use or examine any source code or design documentation relating to Software.  All Software is licensed and not sold; any references herein to the sale or purchase or price of any software products or any copy thereof (including but limited to Software) refers to the license or license fee thereof.  


3.	RESTRICTIONS AND AUDIT RIGHTS


3.1	As between the parties, Company retains all right, title and interest in the Software and any portion thereof and in all copies, modifications and derivative works of the Software and portions thereof including, without limitation, all rights to patent, copyright, trade secret, trademark and other proprietary or intellectual property rights and Customer may not use any name, mark or designation used by Company or its licensors.  





3.2	Customer covenants, represents and warrants that Customer will not and will not allow a third party to, directly or indirectly: (i) decompile, reverse engineer, disassemble or otherwise attempt to reconstruct, derive, analyze or use any source code or underlying ideas or algorithms related to the Software or any portions thereof by any means whatsoever, except and only to the minimal extent the provisions of this Section 3.2 are expressly prohibited by applicable statutory law;  (ii) remove any product identification, copyright or proprietary or other notices, (iii) provide, lease, lend, use for timesharing or service bureau purposes or otherwise use or allow others to use the Software to or for the benefit of third parties, (iv) except as specified in the applicable user documentation provided by Company, incorporate into or with other software any part of the Software, (v) except if, as and to the extent expressly authorized in the applicable user documentation provided by Company, transmit or use the Software over a network, (vi) disseminate performance information or analysis (including, without limitation, benchmarks) from any source relating to the Software, (vii) except for a reasonable number of  copies for backup and archival purposes, reproduce the Software, or  (viii) modify the Software, or create derivative works based on or translate the Software or any portion thereof or (ix) rent, sell, distribute, pledge, assign, or otherwise transfer or encumber rights to the Software or any portion thereof. Customer must reproduce and include the copyright notice and any other notices that appear on the original Software on any copies and any media therefor.


3.3	Customer agrees to hold in confidence, not disclose, and not use (except as expressly provided herein) the Software or related technology, idea, algorithm or information or anything provided by the Company (collectively, “Proprietary Information”) and to ensure that there is no breach, compromise or violation, by Customer employees, consultants, or independent contractors, of such confidentiality obligations and Company’s rights and title to the Software.  


3.4	Customer agrees to keep Company informed as to any problems encountered with the Software and any resolutions arrived at for those problems, and to communicate promptly to Company any and all modifications, design changes or improvements of the Software suggested by any employee or agent. Customer further agrees (i) that Company shall have and is hereby assigned any and all right, title, and interest in and to any such suggested modifications, design changes, or improvements of the Software, without the payment of any additional consideration therefor either to Customer, or its employees, agents or customers and (ii) that Customer will fully cooperate with Company in this regard. 


4.	Price and Payment 


If Customer allows more than the Authorized Number of Authorized Persons to use the Software concurrently, in additional to all other remedies and without limiting any remedies, Customer shall purchase sufficient licenses to support the actual use.


LIMITED WARRANTY





5.1	WARRANTIES


Company warrants to (and only to) Customer that: (i) the media on which the Software resides will be free from defects in material and workmanship upon delivery to Customer, and (ii) the Software will materially perform in accordance with the applicable end-user documentation after its delivery to Customer.  This warranty covers only problems reported to Company during the warranty period.  


5.2	EXCLUSIONS


Company’s warranties in this Section 5 shall not extend to problems that result from: (i) Customer's failure to implement all updates issued by Company during the warranty period; (ii) modifications made by Customer to its operating environment or hardware that adversely affects the Software; (iii) any alterations or additions to the Software not performed by Company; (iv) failures in operation of the Software that are not reproducible in standalone form; (v) Software that is otherwise operated in violation of this Agreement or other than in accordance with the end user documentation therefor; or (vi) failures which are caused by Customer or Customer’s software or other software, hardware or products not licensed hereunder.


5.3	REMEDIES


FOR ANY SOFTWARE THAT DOES NOT OPERATE AS WARRANTED IN SECTION 5.1, COMPANY WILL, AT ITS DISCRETION, EITHER REPAIR THE SOFTWARE, OR REPLACE THE SOFTWARE OR REFUND THE LICENSE FEE AND TERMINATE THE LICENSE.  THIS IS CUSTOMER’S EXCLUSIVE REMEDY, AND COMPANY’S SOLE LIABILITY ARISING IN CONNECTION WITH THE LIMITED WARRANTIES IN SECTION 5.1.  THIS WARRANTY GIVES CUSTOMER SPECIFIC LEGAL RIGHTS, AND CUSTOMER MAY HAVE OTHER RIGHTS WHICH VARY FROM STATE TO STATE.


5.4	DISCLAIMER


TO THE EXTENT PERMITTED BY APPLICABLE LAW, EXCEPT AS EXPRESSLY SET FORTH IN SECTION 5.1 ABOVE, THE SOFTWARE OR ANYTHING PROVIDED BY COMPANY ARE PROVIDE “AS IS” AND COMPANY MAKES NO OTHER WARRANTIES WHATSOEVER EITHER EXPRESS OR IMPLIED, WITH RESPECT TO THE SOFTWARE OR ANYTHING PROVIDED BY COMPANY AND EXPRESSLY DISCLAIMS ALL WARRANTIES OF ANY KIND, INCLUDING WITHOUT LIMITATION, WARRANTIES OF MERCHANTABILITY, NON-INFRINGEMENT, FITNESS FOR A PARTICULAR PURPOSE, FREEDOM FROM BUGS, CORRECTNESS, ACCURACY, RELIABILITY, AND RESULTS, AND REGARDING THE USE AND RESULTS OF THE USE, AND THAT THE SOFTWARE’S USE WILL BE UNINTERRUPTED. 


6.	TERM AND TERMINATION


		Each License granted for the Software under this Agreement shall remain in effect in perpetuity.


7.	LIMITATION OF LIABILITY 


TO THE EXTENT PERMITTED BY APPLICABLE LAW, NOTWITHSTANDING ANYTHING ELSE IN THIS AGREEMENT OR OTHERWISE, COMPANY WILL NOT BE LIABLE WITH RESPECT TO ANY SUBJECT MATTER OF THIS AGREEMENT OR ANY EXHIBIT OR ATTACHMENT, OR TERMS AND CONDITIONS RELATED THERETO UNDER ANY CONTRACT, NEGLIGENCE, STRICT LIABILITY OR OTHER LEGAL OR EQUITABLE THEORY (I) FOR ANY AMOUNTS IN EXCESS, IN THE AGGREGATE, OF THE FEES PAID BY CUSTOMER FOR THE RELEVANT SOFTWARE HEREUNDER DURING THE TWELVE MONTH PERIOD PRIOR TO THE DATE THE CAUSE OF ACTION AROSE, (II) FOR ANY INDIRECT, INCIDENTAL, EXEMPLARY, SPECIAL OR CONSEQUENTIAL DAMAGES INCLUDING BUT NOT LIMITED TO LOSS OF PROFITS, (III) FOR COST OF PROCUREMENT OF SUBSTITUTE GOODS, TECHNOLOGY OR SERVICES, (IV) FOR LOSS, INACCURACY, OR CORRUPTION OF DATA OR INTERRUPTION OF USE, OR (V) FOR ANY MATTER BEYOND ITS REASONABLE CONTROL, EVEN IF COMPANY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH LOSS OR DAMAGE.  THESE LIMITATIONS SHALL APPLY NOTWITHSTANDING THE FAILURE OF THE ESSENTIAL PURPOSE OF ANY LIMITED REMEDY.  THIS SECTION DOES NOT LIMIT LIABILITY FOR BODILY INJURY OF A PERSON.  Some states do not allow the exclusion or limitation of incidental or consequential damages, so the above limitation and exclusions may not apply to CUSTOMER.  


8.	RESTRICTED USE


If Customer is a United States Government agency or acquired the License pursuant to a government contract or with government funds, then as defined in FAR section 2.101, DFAR section 252.227-7014(a)(1) and DFAR section 252.227-7014(a)(5) or otherwise, all Software provided in connection with this Agreement are “commercial items,” “commercial computer software” and/or “commercial computer software documentation.”  Consistent with DFAR section 227.7202 and FAR section 12.212, any use, modification, reproduction, release, performance, display, disclosure or distribution thereof by or for the U.S. Government shall be governed solely by the terms of this Agreement and shall be prohibited except to the extent expressly permitted by the terms of this Agreement.  Customer shall ensure that each copy used or possessed by or for the government is labeled to reflect the foregoing.  Use, reproduction, or disclosure by governments of other countries is subject to applicable laws.  


9.	GENERAL


Any notice, report, approval or consent required or permitted hereunder shall be in writing and will be deemed to have been duly given if delivered personnel or mailed by first�class, registered or certified U.S. mail, postage prepaid to the respective addresses of the parties for notices as set forth in the Product Order (if any) or Software (or such other address as a party may designate by 10 days’ notice) and marked “Attention:  Legal.”  Customer shall comply with, the U.S. Foreign Corrupt Practices Act and all applicable export laws, restrictions, and regulations of the U.S. Department of Commerce, the U.S. Department of Treasury and other U.S. and foreign agency or authority.  This Agreement will be deemed to have been made in, and shall be construed under the laws of the State of California, U.S.A., without regard to conflicts of laws provisions thereof and without regard to the United Nations Convention on Contracts for the International Sale of Goods.  The sole and exclusive jurisdiction and venue of any action with respect to this Agreement shall be the California state and federal courts having within their jurisdiction Company’s principal place of business and each of the parties hereto submits itself to the exclusive jurisdiction and venue of such courts for the purpose of any such action.  Both parties consent to the jurisdiction of such courts and agree that process may be served in the manner provided herein for giving of notices or otherwise as allowed by California state or U.S. federal law.  No failure to exercise, and no delay in exercising, on the part of either party, any privilege, any power or any rights hereunder will operate as a waiver thereof, nor will any single or partial exercise of any right or power hereunder preclude further exercise of any other right hereunder.  If any provision of this Agreement is held to be illegal or unenforceable, that provision shall be limited or eliminated to the minimum extent necessary so that this Agreement shall otherwise remain in full force and effect and enforceable.  Neither this Agreement nor the License may be assigned without the prior written consent of Company.  Any attempt to do so shall be void.  Company may assign and transfer any of its rights and obligations under this Agreement without consent of Customer.  This Agreement, its addendums, attachments, or exhibits supersedes any previous contemporaneous oral or written agreements, or communications regarding the subject matter of this Agreement.  Any modification to this Agreement must be in writing and signed by a duly authorized agent of both parties.  This agreement sets forth the terms governing use of the license, however, in the event of any inconsistency between the actual purchase order issued by a DOD customer and this agreement, the terms, conditions and clauses of the order will prevail.  The parties hereto expressly understand and agree that Customer is an independent contractor in the performance of each and every part of this Agreement, is solely responsible for all of its employees and agents and its labor costs and expenses arising in connection therewith and are responsible for any and all claims, liabilities, damages, debts, settlements, costs, attorneys’ fees, expenses and liabilities of any type whatsoever that may arise on account of Customer’s activities, or those of Customer’s employees or agents including without limitation, breaching any term, representation or warranty of this Agreement or any other inaction or action of Customer’s.  The Software is not fault-tolerant and is not designed, manufactured or intended for use or resale in hazardous environments requiring fail-safe performance (such as, without limitation, the operation of nuclear facilities, aircraft navigation or communication systems, air traffic control, life support machines, or weapons systems) in which the failure of the Software could lead to death, personal injury, or severe physical or environmental damage (“High Risk Activities”). Accordingly, the License excludes any High Risk Activities and Customer agrees (a) not to use Software with respect to any High Risk Activities.  Headings and captions are for convenience only and are not to be used in the interpretation of this Agreement. EACH PARTY RECOGNIZES AND AGREES THAT THE WARRANTY DISCLAIMERS AND LIABILITY AND REMEDY LIMITATIONS IN THIS AGREEMENT ARE MATERIAL BARGAINED FOR BASES OF THIS AGREEMENT AND THAT THEY HAVE BEEN TAKEN INTO ACCOUNT AND REFLECTED IN DETERMINING THE CONSIDERATION TO BE GIVEN BY EACH PARTY UNDER THIS AGREEMENT AND IN THE DECISION BY EACH PARTY TO ENTER INTO THIS AGREEMENT.








Accepted by:





Company:				Customer:


Name		MARCO SORANI        			R. L. KLINGER                       


Title		PRESIDENT                  			Contracting Officer                  


Signature	           /s/                          		             /s/                                  





Company: 	SSB Technologies			Department of Defense            


Address:	645 Harrison Street, Suite 204		Naval Inventory Control Point


San Francisco, CA 94107		5450 Carlisle Pike                     
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