CRUNCHY GOVERNMENT LICENSE AGREEMENT

BPA  N00104-01-A-Q446


TERMS AND CONDITIONS APPLICABLE TO 
TERM SOFTWARE LICENSES (SPECIAL ITEM NUMBER 132-32), 
PERPETUAL SOFTWARE LICENSES (SPECIAL ITEM NUMBER 132-33) AND 
MAINTENANCE (SPECIAL ITEM NUMBER 132-34) OF GENERAL PURPOSE
COMMERCIAL INFORMATION TECHNOLOGY SOFTWARE

1.
INSPECTION/ACCEPTANCE

The Contractor shall only tender for acceptance those items that conform to the requirements of this contract.  The Government reserves the right to inspect or test any software that has been tendered for acceptance.  The Government may require repair or replacement of nonconforming software at no increase in contract price.  The Government must exercise its post acceptance rights (1) within a reasonable time after the defect was discovered or should have been discovered; and (2) before any substantial change occurs in the condition of the software, unless the change is due to the defect in the software.

2.
GUARANTEE/WARRANTY

a.
Unless specified otherwise in this contract, the Contractor’s standard commercial guarantee/warranty as stated in the contract’s commercial pricelist will apply to this contract.

Limited Warranty and Disclaimer of Liability.

b.
Results Not Warranted.  Licensor has no control over the conditions under which Licensee and Authorized Users use the Licensed Product and updates and does not and cannot warrant the results obtained by such use.

c.
Limited Warranty.  In addition to warranting that it has the right to grant the license contained in this Agreement, Licensor warrants that the magnetic media on which the Licensed Product or an update is recorded and any user manual leased under the terms of this Agreement are free from defects in material and workmanship under normal use.  Licensor further warrants that the Licensed Product and any update of the Licensed Product will perform substantially in accordance with the specifications found in the user documentation in effect as of the date of this Agreement.  The warranties contained in this Section are made for a period of thirty (30) days from the date on which the Licensed Product or update is delivered to Licensee or from the date on which a user manual is leased by Licensee.

d.
Limitations on Warranty.  Licensor does not warrant that the functions contained in the Licensed Product or in any update will meet the requirements of Licensee or Authorized Users or that the operation of the Licensed Product or update will be uninterrupted or error free.  The warranty does not cover any copy of the Licensed Product or update or any user manual which has been altered or changed in any way by Licensee or any Authorized User.  Licensor is not responsible for problems caused by changes in or modifications to the operating characteristics of any computer hardware or operating system for which the Licensed Product or an update is procured, nor is Licensor responsible for problems which occur as a result of the use of the Licensed Product in conjunction with software or with hardware which is incompatible with the operating system for which the Licensed Product is being procured.

e.
Exclusion of Implied Warranties.  ANY IMPLIED WARRANTIES, INCLUDING WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, ARE EXPRESSLY EXCLUDED.

f.
Exclusion of Any Other Warranties.  The warranties contained in Subsection b of this Section are made in lieu of all other express warranties, whether oral or written.  Only an authorized officer of Licensor may make modifications to this warranty or additional warranties binding on Licensor, and such modifications or additional warranties must be in writing.  Accordingly, additional statements such as those made in advertising or presentations, whether oral or written, do not constitute warranties by Licensor and should not be relied upon as such.

g.
The Contractor warrants and implies that the items delivered hereunder are merchantable and fit for use for the particular purpose described in this contract.

h.
Limitation of Liability.  Except as otherwise provided by an express or implied warranty, the Contractor will not be liable to the Government for consequential damages resulting from any defect or deficiencies in accepted items.

3.
TECHNICAL SERVICES

The Contractor, without additional charge to the Government, shall provide a hot line technical support number 1(877)379-9185 for the purpose of providing user assistance and guidance in the Installation of the software.  The technical support number is available from 9am to 5pmEastern Time.  

In addition Crunchy offers 6 Month - Platinum Support which  includes an 8-hour Help Desk Advisory and Training Session, 24x7 Direct Support for 3 users, Priority 1 response within 2 hours and Priority 2 response within 8 hours for $50,000 for 6 months.

4.
SOFTWARE MAINTENANCE

a.
Software maintenance service shall include the following:

All minor releases will be included in the pricing of the product from the purchase date through the next major release of the product or one year, whichever comes last.

b.           Invoices for maintenance service shall be submitted by the Contractor on a quarterly or monthly basis, after the completion of such period.  Maintenance charges must be paid in arrears (31 U.S.C. 3324).  PROMPT PAYMENT DISCOUNT, IF APPLICABLE, SHALL BE SHOWN ON THE INVOICE. 

5.
UTILIZATION LIMITATIONS ‑ (132‑32, 132‑33, AND 132‑34)

a.
Software acquisition is limited to commercial computer software defined in FAR Part 2.101.

b.
When acquired by the Government, commercial computer software and related documentation so legend shall be subject to the following: 

(1)
Title to and ownership of the software and documentation shall remain with the Contractor, unless otherwise specified.

(2)
Software licenses are by site and by agency.  An agency is defined as a cabinet level or independent agency.  The software may be used by any subdivision of the agency (service, bureau, division, command, etc.) that has access to the site the software is placed at, even if the subdivision did not participate in the acquisition of the software.  Further, the software may be used on a sharing basis where multiple agencies have joint projects that can be satisfied by the use of the software placed at one agency's site.  This would allow other agencies access to one agency's database.  For Government public domain databases, user agencies and third parties may use the computer program to enter, retrieve, analyze and present data.  The user agency will take appropriate action by instruction, agreement, or otherwise, to protect the Contractor's proprietary property with any third parties that are permitted access to the computer programs and documentation in connection with the user agency's permitted use of the computer programs and documentation.  For purposes of this section, all such permitted third parties shall be deemed agents of the user agency.

(3)
Except as is provided in paragraph 8.b(2) above, the Government shall not provide or otherwise make available the software or documentation, or any portion thereof, in any form, to any third party without the prior written approval of the Contractor.  Third parties do not include prime Contractors, subcontractors and agents of the government who have the    Government's permission to use the licensed software and documentation at the facility, and who have agreed to use the licensed software and documentation only in accordance with these restrictions.  This provision does not limit the right of the Government to use software, documentation, or information therein, which the Government may already have or obtains without restrictions.

(4)
The Government shall have the right to use the computer software and documentation with the computer for which it is acquired at any other facility to which that computer may be transferred, or in cases of disaster recovery, the Government has the right to transfer the software to another site if the Government site for which it is acquired is deemed to be unsafe for Government personnel; to use the computer software and documentation with a backup computer when the primary computer is inoperative; to copy computer programs for safekeeping (archives) or backup purposes; to transfer a copy of the software to another site for purposes of benchmarking new hardware and/or software; and to modify the software and documentation or combine it with other software, provided that the unmodified portions shall remain subject to these restrictions.

(5)
"Commercial Computer Software" may be marked with the  Contractor's standard commercial restricted rights legend, but the schedule contract and schedule pricelist, including this clause, "Utilization Limitations" are the only governing terms and conditions,  and shall take precedence and supersede any different or additional terms and conditions included in the standard commercial legend.

6.
SOFTWARE CONVERSIONS ‑ (132‑32 AND 132‑33)

Full monetary credit will be allowed to the Government when conversion from one version of the software to another is made as the result of a change in operating system , or from one computer system to another.  Under a perpetual license (132‑33), the purchase price of the new software shall be reduced by the amount that was paid to purchase the earlier version.  Under a term license (132‑32), conversion credits which accrued while the earlier version was under a term license shall carry forward and remain available as conversion credits which may be applied towards the perpetual license price of the new version.

7.
DESCRIPTIONS AND EQUIPMENT COMPATIBILITY

The Contractor shall include, in the schedule pricelist, a complete description of each software product and a list of equipment on which the software can be used.  Also, included shall be a brief, introductory explanation of the modules and documentation which are offered. 

PageScreamerTM 2.1 can be used on Linux, Windows and Sun Solaris Operating Systems.

8.
RIGHT‑TO‑COPY PRICING

The Contractor shall insert the discounted pricing for right‑to‑copy licenses.      

1-10 Seats
$2120

11-20 Seats
$1871

21-30 Seats
$1621

31-40 Seats
$1372

41-50 Seats
$1122

51-100 Seats
$873

TERMS AND CONDITIONS APPLICABLE TO PURCHASE OF
TRAINING COURSES FOR GENERAL PURPOSE COMMERCIAL 
INFORMATION TECHNOLOGY EQUIPMENT AND SOFTWARE
(SPECIAL ITEM NUMBER 132-50)

1.
SCOPE

a.
The Contractor shall provide training courses normally available to commercial customers, which will permit Government users to make full, efficient use of general purpose commercial IT products.  Training is restricted to training courses for those products within the scope of this solicitation. 

b.
The Contractor shall provide training at the Contractor's facility and/or at the Government's location, as agreed to by the Contractor and the Government.

2.
ORDER

Written orders, EDI orders (GSA Advantage! and FACNET), credit card orders, and orders placed under blanket purchase agreements (BPAs) shall be the basis for the purchase of training courses in accordance with the terms of this contract.  Orders shall include the student's name, course title, course date and time, and contracted dollar amount of the course.

3.
TIME OF DELIVERY

The Contractor shall conduct training on the date (time, day, month, and year) agreed to by the Contractor and the Government.

4.
CANCELLATION AND RESCHEDULING

a.
The Government will notify the Contractor at least seventy-two (72) hours before the scheduled training date, if a student will be unable to attend.  The Contractor will then permit the Government to either cancel the order or reschedule the training at no additional charge.  In the event the training class is rescheduled, the Government will modify its original training order to specify the time and date of the rescheduled training class.

b.
In the event the Government fails to cancel or reschedule a training course within the time frame specified in paragraph a, above, the Government will be liable for the contracted dollar amount of the training course.  The Contractor agrees to permit the Government to reschedule a student who fails to attend a training class within ninety (90) days from the original course date, at no additional charge.

c.
The Government reserves the right to substitute one student for another up to the first day of class.

d.
In the event the Contractor is unable to conduct training on the date agreed to by the Contractor and the Government, the Contractor must notify the Government at least seventy-two (72) hours before the scheduled training date.

5.
FOLLOW-UP SUPPORT

The Contractor agrees to provide each student with unlimited telephone support for a period of one (1) year from the completion of the training course. During this period, the student may contact the Contractor's instructors for refresher assistance and answers to related course curriculum questions.

6.
PRICE FOR TRAINING

The price that the Government will be charged will be the Government training price in effect at the time of order placement, or the Government price in effect at the time the training course is conducted, whichever is less.  

7.
INVOICES AND PAYMENT

Invoices for training shall be submitted by the Contractor after Government completion of the training course.  Charges for training must be paid in arrears (31 U.S.C. 3324).  PROMPT PAYMENT DISCOUNT, IF APPLICABLE, SHALL BE SHOWN ON THE INVOICE.

8.
FORMAT AND CONTENT OF TRAINING

a.
The Contractor shall provide written materials (i.e., manuals, handbooks, texts, etc.) normally provided with course offerings.  Such documentation will become the property of the student upon completion of the training class.

b.
**If applicable** For hands-on training courses, there must be a one-to-one assignment of IT equipment to students.

c.
The Contractor shall provide each student with a Certificate of Training at the completion of each training course.

d.
The Contractor shall provide the following information for each training course offered:

(1) The course title and a brief description of the course content, to include the course format (e.g., lecture, discussion, hands-on training); 

a. Crunchy shall provide PageScreamer TM enterprise-wide Product Usage  course.

(2) The length of the course;

a. The length of the course is 4 hours.

(3) Mandatory and desirable prerequisites for student enrollment;

a. All students must have valid and properly registered, licensed copy of PageScreamerTM 2.0.

(4) The minimum and maximum number of students per class;

a. The minimum number of students per class is five and the maximum number is twenty.

(5) The locations where the course is offered;

a. The course is offered only on the customer’s site.

(6) Class schedules; and

a. Class schedules are defined by the customer’s requirements.

(7) Price (per student, per class (if applicable)).

(8) The Price per class is $600 per every five attendees.

e.
For those courses conducted at the Government’s location, instructor travel charges (if applicable), including mileage and daily living expenses, must be indicated below.  Rates paid as a result of travel must comply with the Federal Travel Regulation or Joint Travel Regulations, as applicable, in effect on the date(s) the travel is performed. Contractors cannot use GSA city pair contracts.

All Courses will be conducted at the Government Location.  T&E will be based on the Government Perdium.

ATTACHMENT B


